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[1*] DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

APPEARANCES.

For Taxpayer: WM. S. BAYLES, Esq.

For Commissioner : BRUCE A. LOW, Esq.

DOCKET ENTRIES.

1928.

Apr. 16—Petition received and filed. Taxpayer

notified. (Fee paid.)

Apr. 17—Copy of petition served on Oeneral Coun-

sel.

Jun. 13—Answer filed by General Counsel.

Jul. 5—Copy of answer served on taxpayer. Cir-

cuit Calendar.

1930.

Mar. 17—Hearing set May 29, 1930, San Francisco,

California.

May 26—Hearing had before P. W. Phillips, Div.

11 on merits. Submitted on pleadings

and stipulation filed. Briefs due Sep-

tember 1, 1930. Stipulation of facts

filed.

*Page-number appearing at the top of page of original certified
Transcript of Kecord.
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1930.

Jul. 12—Transcript of hearing of May 26, 1930,

filed.

Aug. 22—Brief filed by General Counsel.

Oct. 18—Memorandum opinion rendered, P. W.
Phillips, Div. 11.

Oct. 20—Decision entered, P. W. Phillips, Div. 11.

Nov. 1—Order amending decision of October 20,

1930, and decision, entered.

1931.

Apr. 20—Petition for review to U. S. Circuit Court

of Appeals, 9th Circuit, with assign-

ments of error, filed by taxpayer.

Sep. 28—Certified copy of order from U. S. Circuit

Court of Appeals (9) extending time

to Oct. 22, 1931, to settle statement and

transmit record, filed.

Oct. 5—Affidavit of mailing petition for review,

filed.

Oct. 5—Praecipe filed.

Oct. 5—Affidavit of mailing praecipe, filed.

Nov. 28—Agreed statement of evidence lodged.

Dec. 1—Agreed statement of evidence approved

and ordered filed.

[2] Filed AprH 16, 1928. U. S. Board of Tax

Appeals.
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United States Board of Tax Appeals.

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION.

The above-named petitioner hereby petitions for a

redetermination of decision set forth by the Com-
missioner of Internal Revenue in his notice of

deficiency IT-FAR-B-4-HMB-60-D, dated Feb-

ruary 27, 1928, and as a basis of this proceeding

alleges as follows:

I.

The petitioner is an individual with his residence

in Berkeley, California, and his office at #1655 Russ
Building, San Francisco, California.

IL
That notice of deficiency, a copy of which is hereto

attached and marked Exhibit "A," was mailed to

the petitioner on February 27, 1928.

III.

That taxes in controversy are income taxes for

the year 1924, the amount of the alleged deficiency

being $3,446.34.

IV.

The determination of tax set forth in the said
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notice of deficiency is based upon the following

errors

:

The respondent has treated all of the income of

petitioner and his wife Mabel H. Pedder as com-

munity income, taxable to the petitioner, with the

exception of a small amount of the dividends re-

ceived by the said Mabel H. Pedder on admittedly

separate property. Petitioner claims that with the

exception of the personal [3] earmings shown in

his return, the net income now sought to be taxed

to him should be divided between him and his wife,

as it was received from property held in joint

tenancy under a parole agreement existing between

them, and actually carried into effect. Respondent

has ignored the evidence submitted to substantiate

this contention, stating that it is insufficient to show

that there was an actual existing joint tenancy.

V.

The facts upon which the petitioner relies as a

basis of this proceeding are as follows:

(a) That a parole agreement did exist between

petitioner and his wife in the year 1924, and for

many years prior thereto, and still exists, under

which all property acquired by the petitioner, and

which otherwise might be or would be community

property, becomes the joint property of the peti-

tioner and his wife by its transfer into joint tenancy

upon its receipt.

(b) That in conformity with this agreement all

receipts have been deposited in bank accounts sub-

ject to the several control of the petitioner and his

wife, the same being joint tenancy accounts, with
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the right of survivorship, and all real property has

been held jointly, likewise with the right of survivor-

ship, by the parties, and all income from all of such

property has been similarly deposited and con-

trolled.

VI.

Reference is specifically made to the petition of

this taxpayer, Docket No. 29,979, relating to a

similar controversy in regard to taxes upon income

for the year 1923, and in due course a brief more

fully covering the subject will be submitted for the

consideration of the Board.

(Signed) STANLEY PEDDER,
Petitioner,

1655 Russ Building,

San Francisco, Calif.

State of California,

City and County of San Francisco,—ss.

Stanley Pedder, being duly sworn, says that he is

the petitioner above-named; that he has read the

foregoing petition, or had the same read to him, and

is familiar with the statements contained therein,

and that the facts stated are true, except as to those

facts stated to be upon information and belief, and

those facts he believes to be true.

(Signed) STANLEY PEDDER.

Subscribed and sworn to before me this 10th day

of April, 1928.

(Signed) LAURA E. HUGHES,
Notary Public in and for the City and County of

San Francisco, State of California.

My commission will expire May 16, 1929.
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[4] EXHIBIT ''A."

IT:FAK:B-4 Statement Feb. 27, 1928.

In re: Mr. Stanley Pedder,

915 First National Bank Building,

San Francisco, California.

Year. Deficiency in Tax.

1924 $3,443.34

1924.

Net income disclosed by return $38,145 . 88

Capital gain from Schedule D of return . . 7,869 . 88

Total net income as disclosed by return . . $46,015 . 76

Additions

:

1. Profit on sale $9,002 .47

2. Capital net gain 7,869.88

3. Dividends 3,842.80 20,715.15

Total income adjusted $66,730.91

Total capital gain 15,739.76

Ordinary net income $50,991 . 15

Explanation of Changes.

1. Income from community investment account

is held to be taxable to husband.

2. Capital gain realized from sale of securities in

the amount of $15,739.76, one-half of which was re-

turned by Mrs. Mabel H. Pedder, but is included in

income of husband.

The amount of (1) $9,002.47 and (2) $7,869.68,

were reported under line 6 of the return for 1924

of Mrs. Mabel H. Pedder, total $16,872.35.
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[5] Mr. Stanley Pedder. Statement.

3. Of the dividends reported by Mrs. Mabel H.

Pedder, on line 7 of the return in a total of $3,971.55,

the sum of $3,842.80 represents community dividends

and, therefore, should be included in income of

husband.

Compensation of Tax.

Total net income $66,730.91

Less:

Capital net gain 15,739.76

Income subject to surtax $50,991.15

Less:

Dividends $7,685.60

Exemption 4,500.00 12,185.60

Balance subject to normal tax $38,805.55

Tax at 2% on $4,000.00 80.00

Tax at 4% on $4,000.00 160.00

Tax at 6% on $30,805.55 11,848.33

Surtax on $50,991.15 3,718.41

Tax at 12%% on capital net gain of $15,-

739.76 1,967.47

Total tax $ 7,774.21

Less:

Credit of 25% for earned net income ... 35.00

Total tax assessable $ 7,739.21

Previously assessed 4,295 . 87

Deficiency $ 3,443.34
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Careful consideration has been accorded your pro-

test dated December 15, 1927, to the Internal Rev-

enue Agent in Charge, San Francisco, California.

On the information at hand, it appears that the

income in its entirety as above shown, is properly

taxable to you. In this connection your attention

is directed to Treasury Decision 3817, promulgated

February 12, 1926, on the decision rendered by the

Supreme Court in re: United States vs. Bobbins,

page 188, Cumulative Bulletin V-1.

The evidence submitted is insufficient to show that

there was an actual existing joint tenancy, there-

fore, your contentions may not be conceded.

[6] Payment of the tax should not be made until

a biU is received from the Collector of Internal

Revenue for your district and remittance should

then be made to him.

Reference is made to your request that when

your appeal is reached for a hearing before the

U. S. Board of Tax Appeals that such hearing

may be held in California. In this connection you

are advised that the designation of the place where

an appeal to the U. S. Board of Tax Appeals is to

be heard is not within the province of this office.

Relative to the overassessment on your wife's

return resulting from the elimination of income

from her return and the inclusion of such income in

your return you are advised that in the event it ap-

pears to be necessary to protect the overassessment

against the expiration of the statutory period within

which allowance may be made, your wife will be ad-

vised to protect her rights by filing a claim for

refund.
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[7] Filed Jun. 13, 1928. United States Board

of Tax Appeals.

United States Board of Tax Appeals

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

ANSWER.

Comes now the Commissioner of Internal Rev-

enue, by his attorney, C. M. Charest, General Counsel,

Bureau of Internal Revenue, and for answer to the

petition of this taxpayer admits and denies as

follows

:

I. Admits the allegations of fact contained in

paragraph I of the petition.

II. Admits the allegations of fact contained in

paragraph II of the petition.

III. Admits the allegations of fact contained in

paragraph III of the petition.

IV. Denies the allegations of error contained in

paragraph IV of the petition.

V. Denies the allegations of fact contained in

subdivisions A and B of paragraph V of the peti-

tion.

Denies generally and specifically each and every

allegation of error and of fact contained in the
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taxpayer's petition not hereinbefore admitted quali-

fied or denied.

WHEREFORE, it is prayed that the taxpayer's

appeal be denied.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

A. H. PAST,
Special Attorney,

Bureau of Internal Revenue.

[8] United States Board of Tax Appeals.

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

STANLEY PEDDER, Esq., pro se.

BRUCE A. LOW, Esq., for Respondent.

MEMORANDUM OPINION.

PHILLLIPS.—This proceeding was submitted

for decision upon the pleadings and a stipulation of

the parties. It presents the identical issue passed

upon by this Board in Stanley Pedder, 20 B. T. A.

11. The same absence of evidence that the income

in question arose from property owned by petitioner

and his wife as joint tenants exists in this case.
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Decision will be entered for the respondent.

Entered Oct. 18, 1930.

A true copy

.

Teste: B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.

[9] United States Board of Tax Appeals.

Washington,

Division #11.

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION.

It appearing that a clerical error was made in

stating the amount of the deficiency as set out in

the decision or order of redetermination entered

herein October 20, 1930, it is

ORDERED that said decision or order of re-

determination be and the same is hereby amended
to read as follows:

DECISION.

Pursuant to the Board's memorandiun opinion,

entered October 18, 1930, it is
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ORDERED and DECIDED : That there is a de-

ficiency of $3,443.34 for the year 1924.

Entered Nov. 1, 1930.

(Signed) PERCY W. PHILLIPS,
Member, United States Board of Tax Appeals.

A true copy

.

[Seal] Teste: B. D. GAMBLE,
Clerk U. S. Board of Tax Appeals.

[10] Filed April 20, 1928. U. S. Board of Tax

Appeals.

Before the United States Board of Tax Appeals.

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION FOR REVIEW BY UNITED
STATES CIRCUIT COURT OF APPEALS,
NINTH DIVISION.

Stanley Pedder, petitioner in the above matter,

and herein, petitions for a review of the proceedings

and decisions of the United States Board of Tax

Appeals by the Circuit Court of Appeals.

The controversy relates to a deficiency in the in-

come tax of petitioner for the year 1924 proposed

by the respondent in the amount of $3,443.24.
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The income upon which the additional tax is

proposed was derived from investments made from

funds jointly belonging to and controlled by the

petitioner and his wife, and the income itself was

similarly jointly owned and controlled, being de-

posited upon receipt in a joint bank account or bank

accounts upon which either party could and did

check a will, and which under the deposit agreement

were joint funds with right of survivorship.

This case was decided upon the record in Docket

No. 29,979 and the evidence presented in that case,

which related to the year 1923, and the decision

of the Board indicates that its conclusion was

reached because the investments made from the joint

funds, and which produced the income which was
paid into the joint bank account, were not carried

in the joint names of the parties.

[11] Petitioner claims that this is an erroneous

conclusion of law, basing his contention in part on

In re: Harris Estate, 169 Cal. 725, 148 Pac. 967,

which holds that a joint tenancy may be created by

an oral agreement.

The Board states—in error—that there was "no
such agreement in this case, either as to the prop-

erty from which the income in controversy was
derived or as to the deposits in the joint account."

This is not supported either by the evidence or the

stipulation between the parties. The latter stipu-

lates to the existence of the joint account—which is

referred to also elsewhere in the opinion accompany-
ing the decision—and it is common knowledge that

the signature cards required by banks constitute a
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formal agreement between the depositors and the

bank further evidence of which was not submitted

by reason of the fact being stipulated.

The Board states—also in error—^that '*not one of

the unities which must exist in order to have a joint

tenancy was present"—ignoring the fact that the

most important unity—that of interest—is fully

established by the stipulated fact that both income

from and proceeds of the investments were paid into

the joint bank account or accounts, thus carrying

to completion the agreement of joint ownership.

Petitioner claims that the facts, which are not

controverted, are conclusive evidence of the exist-

ence not merely of an agreement between the par-

ties to jointly own the bank account but also the

investments made therefrom, and the proceeds of

those investments (both income and principal), and

that this contract was fully and completely carried

out, with the result that the petitioner and his wife

maintained their joint interest in the assets and the

income therefrom at all times, and [12] that dur-

ing the time that the investments were not in joint

names the petitioner was charged with a trust in

favor of his wife for a joint interest therein, which

trust was actually carried out by the return to the

joint account of income from the investments, and

the proceeds of the investments themselves if as and

when they were disposed of.

Petitioner claims that the Board is in error in

citing the case of United States vs. Bobbins, 269

U. S. 315, as in any way pertinent to the issue here.

That case held merely that under the California law
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wife had no vested interest in community property.

Here the property was turned over under a parole,

contract to a joint tenancy consisting of the wife

and husband, with joint control as already referred

to.

Petitioner claims that the Board is also in error

in citing the case of Lucas vs. Earle, which is in no-

wise comparable. In that case the taxpayer en-

deavored by a contract with his wife to change the

taxability of his future professional earnings. No
such contention is here involved. The professional

earnings of the petitioner are returned for tax

purposes by him alone, but it is claimed that having

paid individual tax on these earnings he may, and

did, by an executed contract change the nature of

the resulting assets from community property to

joint property.

Petitioner therefore requests review as herein-

before set forth.

(Signed) STANLEY PEDDER,
Petitioner.

1655 Russ Building,

San Francisco, California.

[13] State of California,

City and County of San Francisco,—ss.

Stanley Pedder, being duly sworn, says that he is

the petitioner, above named, and as such is duly

authorized to verify the foregoing petition; that he

has read the said petition, and is familiar with the

statements therein contained, and that the facts

therein stated are true, except such facts as are
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stated to be upon information and belief, and those

facts he believes to be true.

(Signed) STANLEY PEDDER.

Sworn to before me this 13th day of April, 1931.

(Signed) MARY D. F. HUDSON,
Notary Public in and for the City and County of

San Francisco, State of California.

[14] Filed Oct. 5. 1931. U. S. Board of Tax

Appeals.

Before the United States Board of Tax Appeals.

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

AFFIDAVIT OF MAILING PETITION FOR
REVIEW.

State of California,

City and County of San Francisco,—ss.

R. D. Carmiencke, being first duly sworn, deposes

and says

:

That she is and at all times herein mentioned is

a citizen of the United States and a resident of the

city and county of San Francisco, over the age of

eighteen years, and not a party to the within en-

titled action, or interested in the event thereof ; that
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her business address is 1655 Euss Building, San
Francisco, California; that on the 13th day of

April, 1931, she enclosed in an envelope a true copy

of a certain notice (a true copy of which notice is

hereto attached), sealed the same, addressed the

same as follows, to wit: "Commissioner of Internal

Revenue, Treasury Department, Washington, D.

C," and on said day deposited the same so addressed

and with postage thereon prepaid and registered,

in the United States postoffice in the City and [15]

County of San Francisco, State of California; and
that there is delivery service by United States mail

at the place so addressed ; that at the time and place

of depositing said letter, affiant requested for

Stanley Pedder, petitioner herein, a return receipt

and that thereafter Stanley Pedder received a re-

turn receipt addressed to him, endorsed as follows:

'' Registered mail, received, April 20, 1931, Commis-
sioner of Internal Revenue by J. M. Kingsbury."

(Signed) R. D. CARMIENCKE.
Subscribed and sworn to before me this 29th day

of September, 1931.

[Seal] (Signed) MARY D. P. HUDSON,
Notary Public in and for the City and County of

San Francisco, State of California.
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[16] Before the United States Board of Tax Ap-

peals.

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMAIISSIONER OF INTERNAL REVENUE,
Respondent.

To the Commissioner of Internal Revenue, Wash-

ington, D. D., Respondent:

You are hereby notified that Stanley Pedder, the

petitioner in the above matter, has this day filed his

petition for review to the Circuit Court of Appeals

of the Ninth Division with the United States

Board of Tax Appeals, a copy of said petition being

herewith enclosed.

Dated: at San Francisco, California, April 13,

1931.

(Signed) STANLEY PEDDER.

STANLEY PEDDER,
1655 Russ Building,

San Francisco, California.

[17] Filed December 1, 1931. U. S. Board of

Tax Appeals.
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Before the United States Board of Tax Appeals.

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

STATEMENT OF THE EVIDENCE.

The following is a statement of the evidence mate-

rial to the assignments of error in the above-entitled

cause, prepared by the parties and settled by a

member of the Board in accordance with the general

equity rules promulgated by the Supreme Court of

the United States. Owing to the comparative

brevity of testimony material to the assignments of

error, it was deemed preferable, in order better to

present the controversy between the parties, to

present the statement in the form of questions and

answers, with the rulings thereon, as contained in

the stenographic report of the hearing before the

Board.

No hearing of this case was had before the United

States Board of Tax Appeals. A similar case con-

cerning the 1923 tax of the same petitioner had

recently been heard (Docket No. 29,979) and a

stipulation was entered into between the parties of

which the following is a copy

:
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"STIPULATION.

"It is hereby stipulated, by and between Stanley

Pedder, the petitioner and the respondent, through

his attorney, C. M. Charest, General Counsel, Bureau

of Internal Revenue, that the following facts may

be accepted as true without the necessity of further

proof

:

[18] "(1) That the income in controversy

amounting to $20,715.15, which amount was re-

ported in the separate return of Mabel H. Pedder,

wife of the petitioner herein, for the year 1924,

was comprised of the following items

:

Dividends $ 3,842.80

Capital net gain 7,869.88

Profit on stock and real estate . . 9,002 . 47

Total $20,715.15

" (2) That Stanley Pedder, the petitioner herein,

kept a card record of all income received from the

sources referred to above, wherein he credited to his

wife, Mabel Pedder, one-half of such income which

comprised, during the year 1924, the amounts

referred to in Paragraph (1) above.

"(3) That the income received by Stanley Ped-

der, the petitioner herein, during the year 1924 as

a result of his law practice was separately returned

by him for the year 1924 and such income is not

the subject of controversy in this proceeding.

" (4) That Stanley Pedder, the petitioner herein,

deposited during the year 1924 the income received

by him as a result of his legal practice in accounts
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with the Wells Fargo Nevada National Bank, and

the Bank of California National Association, which

accounts were designated as follows: 'Mr. Stanley

Pedder & or Mrs. Mabel H. Pedder.'

** (5) That Stanley Pedder, the petitioner herein,

also deposited, during the year 1924, in the joint

bank accounts referred to above all other income

received by him in the form of dividends, interest,

etc.

**(6) That the joint bank accounts referred to

above were subject to the check of either party and

that such accounts were active in so far as the

petitioner was concerned by were only occasionally

checked upon by the petitioner's wife, Mabel H.

Pedder.

[19] ^'It is also stipulated that the testimony

given by Stanley Pedder in the case now pending

before this Board Docket No. 29,979—as to the

joint tenancy agreement between him and Mabel
H. Pedder may be considered as having been given

in this case also.

''It is also stipulated that each party hereto shall

have until September 1st, 1930, to file a brief herein.

"Dated: May 20th, 1930.

"(Signed) STANLEY PEDDER.
"STANLEY PEDDER,

" 1655 Russ Building,

"San Francisco, Calif.

"Petitioner.

"(Signed) C. M. CHAREST,
"(E. W. ?)

"General Counsel,

"Bureau of Internal Revenue."
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[20] The following are extracts from the testi-

mony in case No, 29,979 taken from the transcript,

and which, by virtue of the above stipulation, are

applicable to this case:

(P. 4.) (Mr. PEDDER.) I understand, but will

refer to Mr. Toll for corroboration, that it is agree-

able to him to further stipulate that Mabel H.

Pedder, my wife, did check on that joint account

during the year 1923, fifteen times for an aggregate

amount of $5,130.41.

Mr. TOLL.—That is satisfactory, your Honor.

(P. 6.) Whereupon STANLEY PEDDER, peti-

tioner called as a witness in his own behalf, having

been first duly sworn, was examined and testified as

follows

:

Cross-examination.

(By Mr. TOLL.)

Q. Mr. Pedder, you stated, I believe, by way of

oral stipulation, that the stocks from which the

dividends referred to in the written stipulation,

were carried in your name ? A. Yes.

Q. In reference to the item of interest received

in the amount of $1,268.80, referred to in the written

stipulation, that interest, as I understand, was

from loans, principally?

A. Principally from loans.

Q. And those loans were in your sole name ?

A. In my name, I think, exclusively; there was

some interest from bank accounts in joint name.
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[21] Q. As a matter of fact, Mr. Pedder, did

you ever have any agreement with Mrs. Pedder,

either in writing or oral, that she should have a

one-half interest that you conveyed to her by way
of gift or otherwise—one-half or any part of these

funds?

(P. 7.) A. No formal agreement, no; it was just

my understanding of the situation.

Q. Well, you kept a card record, I believe?

A. I kept the record.

Q. Did she ever see that ?

A. I do not suppose she did; it was kept in my
office.

Q. As a matter of fact, she did not know it

existed? A. Yes, she knew it existed.

Q. Did she know the amounts that were entered

on there ? A. Probably not.

Q. What makes you think she knew it existed.

A. Well, she knew, of course, that I kept books.

Q. She did not know anything about bookkeeping
herself ?

A. On, no, she is not a business woman at all.

Q. Did she know there was any amount in these

books or cards in her name ? A. I do not know.

Q. It is very probable that she did not, is not that

right ?

A. Very probable, because she knows nothing
about bookkeeping.

Q. Mr. Pedder, you were a practicing attorney

(p. 8) in California in 1923, were you not?
A. I was.

[22] Q. And had been for a long time?
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A. Yes.

Q. As an attorney practicing in California, you

were more or less familiar with the community

property laws?

A. Oh, yes, in so far as anybody can be familiar

with such a debatable subject.

The MEMBER.—Well answered.

(By Mr. TOLL.)

Q. Well, as a matter of fact, Mr. Pedder, your

action in keeping the card that you recently referred

to, was in compliance with your understanding of

the community property laws, was it not ?

A. I do not think so.

Q. What do you mean you do not think so?

A. I think it was in compliance with my under-

standing of the situation which I wanted to develop

so that whatever happened to me, my wife was a

sole surviving owner of the joint tenancy; that has

always been my idea; for instance, on real estate,

I have some deeds there that are not material to

the tax for this particular year, but our real estate

has always been in our joint names; when it comes to

the argument, I expect to show the Court as to

personal property, actual entry of the property in

joint names is not necessary; however, (p. 9) I do

not wish to argue in response to your question, Mr.

Toll.

(By the MEMBER.)
Q. Will you elaborate that a little bit, as to the

tenancy of your real estate; I do not want to lead

you, but just tell me the facts of it, that is all.

A. I will do that with pleasure, by reference to
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documents which I will offer in evidence at the

right time, or now if the Government will so stipu-

late; I have before me, for example, a deed dated

1920 [23] to Stanley Pedder and Mabel H. Ped-
der; I have another deed before me dated the 23d
day of October, 1919, to Stanley Pedder and Mabel
H. Pedder ; the one is for a small piece of property

;

the other for a large piece of property, and this

larger deed expresses as follows

:

"Does grant,"—and so forth—"to the said

party of the second part^/,-that is Stanley

Pedder and Mabel H. Pedder,—as joint tenants

and not as tenants in common, and to the sur-

vivor of them and to their heirs, and to the

heirs and assigns of such survivor forever the

following property. '

'

Now, under our law in California, that, I believe,

creates a perfect joint tenancy, so that in the event

of my wife's death that is my separate property; in

the event of my death it is her separate property,

without administration.

(P. 10.) The MEMBER.—Is that similar to

what we know in the east as a tenancy by entireties ?

The WITNESS.—I think it is practically the

same as a tenancy by entireties, upon the death of

either, the survivor

—

The MEMBER.—Takes all?

The WITNESS.—Takes all without administra-
tion. Now, again pardon me for seeming to argue

;

my whole idea in this proposition was that when I
earned money it was turned over to joint tenancy,
consisting of myself and my wife ; the proceeds of
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that joint tenancy, I would also argue, belonged

thereto; if I took anything out of that joint tenancy,

it is charged with the trust for my joint tenant,

—

I think I can show you that under the law of Cali-

fornia, and so on, but certainly as to the real prop-

erty whatever was taken out of that joint account

and put into real property retained its character

absolutely by being placed in the names [24] of

both parties as joint tenants with the right of

survivor. That was what I was endeavoring to do,

now, whether I have done it or not, I do not know,

because it is a very moot point.

(By Mr. TOLL.)

Q. The amount of income involved in this con-

troversy in connection with real property is very

small ?

A. Very small, but the amount of income in

controversy (p. 11) here is $5,891, and it is at least

interesting to note that by stipulation with the re-

spondent, it has been admitted that my wife actually

drew from our joint bank account, five thousand one

hundred and some dollars during that particular

year,

—

a, coincidence which surprised me.

Q. From what you have said, Mr. Pedder, I

gather that, being a practicing attorney, you are

familiar with the fact that it is a very expensive

matter sometimes to litigate an estate.

A. I am quite familiar with that and wanted to

avoid the expense to my wife if I should die first.

Q. This bank account, was it one of these bank

accounts that was subject to check by either party,

and that the balance may be paid to the survivor in

case of death? A. Yes, sir.
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Q. Mr. Pedder, I show you what purports to be

an income tax return filed by Stanley Pedder for

the year 1923, and ask you if that is not the return

which was filed by you? A. It was.

Mr. TOLL.—I desire to offer this return as Re-

spondent's Exhibit "A."

Mr. PEDDER.—No objection.

[25] The MEMBER.—For what purpose ?

(P. 12.) Mr. TOLL.—For the purpose of show-

ing, your Honor, that the income in question, or

that the property in question was designated on

the return filed by Mr. Pedder as community in-

vestments ; it is offered purely to show that, whether

or not it is a matter of law such investments did con-

stitute community investments in this case, they

were so considered apparently by the petitioner at

the time he filed his return.

The MEMBER.—Well, it will be admitted and

marked.

Mr. TOLL.—Just a matter of intent, your Honor.

Mr. PEDDER.—If you do not wish to have that

in evidence, I will stipulate with you it was so

stated on the return, if you wish.

The MEMBER.—We had better put the return in

to avoid any possibility of confusion; it will be

admitted and marked.

(The document so identified and received in evi-

dence was thereupon marked Respondent's Exhibit

"A" and is made a part of this record.)

Q. I also show you, Mr. Pedder, what purports to

be an income tax return filed by Mabel H. Pedder

for the year 1923, and ask you if that return was

not prepared by you ?
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A. It was prepared in my office, yes.

(P. 13.) Q. Is this document or return what it

purports to be ? A. It is her return, yes, sir.

Mr. TOLL.—For the same purpose, your Honor,

I offer this as Respondent's Exhibit "B."

The MEMBER.—Is there objection?

Mr. PEDDER.—No objection.

The MEMBER.—It will be admitted and marked.

[26] (The document so identified and received

in evidence was thereupon marked Respondent's

Exhibit "B," and is made a part of this record.)

Mr. TOLL.—That is all Mr. Pedder.

(Signed) WILLIAM S. BAYLESS,
Attorney for Petitioner,

1655 Russ Building,

San Francisco, Calif.

The foregoing evidence is all of the evidence

adduced at the hearing before the Board of Tax

Appeals, material to the assignments of error, and

is hereby approved by C. M. Charest, General Coun-

sel, Bureau of Internal Revenue, as attorney for

the Commissioner of Internal Revenue.

(Signed) C. M. CHAREST.

This statement of evidence is duly approved and

settled this 1st day of December, 1931.

(Signed) LOGAN MORRIS,
Member, United States Board of Tax Appeals

[27] Filed Oct. 5, 1931. U. S. Board of Tax

Appeals.
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Before the United States Board of Tax Appeals

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

AFFIDAVIT OF MAILING PRAECIPE FOR
TRANSCRIPT OF RECORD.

State of California,

City and County of San Francisco,—ss.

R. D. Carmiencke, being first duly sworn, deposes

and says

:

That she is and at all times herein mentioned was

a citizen of the United States and a resident of the

City and County of San Francisco, over the age of

eighteen years, and not a party to the within entitled

action, or interested in the event thereof; that her

business address is 1655 Russ Building, San Fran-

cisco, California ; that on the 30th day of September,

1931, she enclosed in an envelope a true copy of the

praecipe for transcript of record herein, to which

praecipe this affidavit is attached, sealed the same,

addressed the same as follows, to wit: "Commis-

sioner of Internal Revenue, Treasury Department,

Washington, D. C," and on said day deposited the

same so addressed and with postage thereon prepaid

and registered, in the United States postoffice in the

City and County of San Francisco, State of Call-
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fornia ; and that there is delivery service by United

States mail at the place so addressed.

(Signed) R. D. CARMIENCKE.

[28] Subscribed and sworn to before me this

30th day of September, 1931.

[Seal] (Signed) MARY D. F. HUDSON,
Notary Public in and for the City and County of

San Francisco, State of California.

[29] Filed Oct. 5, 1931. U. S. Board of Tax

Appeals.

Before the United States Board of Tax Appeals.

DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the United States Board of Tax

Appeals

:

You will please prepare, and within the time pro-

vided therefor by law, or such time as extended by

order of the Board of Tax Appeals or by a Judge of

the United States Circuit Court of Appeals for the

Ninth Circuit, transmit and deliver to the Clerk of

the Circuit Court of Appeals for the Ninth Circuit,

copies duly certified of the following documents:
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1. The docket entries of all proceedings before

the Board of Tax Appeals in the above case.

2. The following pleadings before the Board

:

(a) Petition.

(b) Answer to petition.

3. Findings of fact, opinion and decision of the

Board.

4. Final order of redetermination.

5. Petition for review showing notice of filing

and acceptance or service by the respondent.

6. Affidavit of mailing and proof of service of

petition for review.

[30] 7. Statement of the evidence.

8. This praecipe for the record.

9. Affidavit of mailing and proof of service of

praecipe.

10. Order extending time, dated September 22,

1931, of Hon. Wm. H. Sawtelle, United States

Circuit Judge.

The foregoing to be prepared, certified and trans-

mitted as required by law and the rules of the

United States Circuit Court of Appeals for the

Ninth Circuit.

(Signed) WM. S. BAYLESS,
Attorney for Petitioner,

1655 Russ Building,

San Francisco, California.
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[31] DOCKET No. 37,350.

STANLEY PEDDER,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

CERTIFICATE OF CLERK U. S. BOARD OF
TAX APPEALS TO TRANSCRIPT OF
RECORD.

I, B. D. Gamble, Clerk of the U. S. Board of Tax

Appeals, do hereby certify that the foregoing pages

1 to 30, inclusive, contain and are a true copy of the

transcript of record, papers and proceeding on file

and of record in my office as called for by the

praecipe in the appeal as above numbered and en-

titled.

In testimony whereof, I hereunto set my hand

and affix the seal of the United States Board of

Tax Appeals, at Washington, in the District of

Columbia, this 10th day of December, A. D. 1931.

[Seal] B. D. GAMBLE,
Clerk.
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[Endorsed]: No. 6722. United States Circuit

Court of Appeals for the Ninth Circuit. Stanley

Pedder, Petitioner, vs. Commissioner of Internal

Revenue, Respondent. Transcript of Record.

Upon Petition to Review an Order of the United
States Board of Tax Appeals.

Piled January 6, 1932.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.








